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PORT vs. UNITED STATES. 

river, to the prejudice of our public improvements, as a wrong 
inflicted upon Pennsylvania, of which our State has great reason to 
complain, and which she is entitled to insist upon having redressed. 
I am, very respectfully, 

Yours, &c, 

THOS. E. FRANKLIN, 

Attorney General. 



RECENT AMERICAN DECISIONS. 
In the United States Court of Claims. 

J. ALEXIS PORT VS. THE UNITED STATES. 

1. In all cases of the sale of personalty, there is an implied warranty of title. 

2. Where the United States, while at war with Mexico, seized and sold certain 
tobacco as enemy's property, which subsequently proved to be otherwise, the 
purchase money paid by the vendee can be recovered. 

3. The authority of military commanders in time of war considered. 
The opinion of the Court was delivered by 

Gilchkist, C. J. — The facts in this case, as they are stated 
in the petition, are — that, on the 12th day of September, 1847, 
Colonel Childs, the officer commanding at Puebla, ordered Captain 
Webster to " sell at auction some captured tobacco, and dispose of 
the proceeds as he will be hereafter directed." In obedience to this 
order, Captain Webster advertised, on the 16th of October, for 
sale, at auction, on the 19th of October, five hundred bales of 
tobacco. On the 21st day of October the claimant purchased the 
tobacco for the price of twenty-five dollars per bale, amounting to 
the sum of $12,000, for which he paid $8,000 in cash, and gave 
the United States credit for $4,000, they being then indebted to 
him for supplies furnished the army. 

The first question that arises is, what are the rights and liabili- 
ties of the claimant and the United States, after the sale of the 
tobacco and the payment of the price by the claimant. 
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In this case there were all the elements necessary to constitute a 
contract. The United States and Mexico were at war. The Ame- 
rican army was in actual possession of a considerable portion of 
Mexico, and, by the law of nations, had a right to seize the pro- 
perty of the Mexican government as lawful prize. Colonel Childs 
had, for the time being, supreme civil and military authority in the 
military department of Puebla, and in his then existing capacity 
he represented the United States, whose officer and servant he was. 
His authority, as the head of the army, could not be resisted ; for 
this was especially a case where, from necessity, the laws must be 
silent in the presence of a victorious army. 

The principles regulating the rights of nations at war, when an 
army is in possession of an enemy's country, are clearly established 
by the writers on the law of nations. " When the sovereign or 
ruler of a State declares war against another sovereign, it is under- 
stood that the whole nation declares war against another nation." 
* * " Hence, these two nations are enemies, and all the subjects 
of the one are enemies to all the subjects of the other." Vattel, 
b. 3, ch. 5, § 70. "Everything, therefore, which belongs to that 
nation, to the State, to the sovereign, to the subjects, of whatever 
age or sex — everything of that kind, I say, falls under the descrip- 
tion of things belonging to the enemy." Ibid. § 73. " We have a 
right to deprive our enemy of his possessions, of everything which 
may augment his strength, and enable him to make war." Ibid, 
b. 3, ch. 9, § 161. " As towns and lands taken from the enemy 
are called conquests, all movable property taken from him comes 
under the denomination of booty. This booty naturally belongs to 
the sovereign making war, no less than the conquests, for he alone 
has such claims against the hostile nation as warrant him to seize 
on her property, and convert it to his own use." Ibid. § 164. 
" The property of movable effects is vested in the enemy from the 
moment they come into his power." Ibid. b. 3, ch. 13, § 196. As 
to movables captured in a land war, it has been sometimes stated 
to be merely requisite that the property shall have been twenty- 
four hours in the enemy's hands ; but other writers hold that the 
property must have been brought infra proesidia — that is, within 
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the camps, towns, ports, or fleets of the enemy ; and others have 
drawn lines of an arbitrary nature. Marten's Law of Nations, 290, 
291 ; 2 Wooddes, Vin. L. 444, § 34. But, in respect to maritime 
captures, a more absolute and certain species of possession has been 
required, in order to obviate the right of postliminum, such as a 
sentence of condemnation, to give a neutral purchaser a title to a 
prize vessel. Case of the Had Oyen, 1 Rob. 134 ; 8 T. R. 270. 
"Immovable possessions, lands, towns, provinces, &c. become the 
property of the enemy who makes himself master of them ; but it 
is only by the treaty of peace, or the entire submission and extinc- 
tion of the State, to which those towns and provinces belonged, 
that the acquisition is completed, and the property becomes stable 
and perfect." Vattel, b. 3, ch. 13, § 197. The conqueror who takes 
a town or province from his enemy cannot justly acquire over it 
any other rights than such as belonged to the sovereign against 
whom he has taken up arms. War authorizes him to possess him- 
self of what belongs to his enemy ; if he deprives him of the sove- 
reignty of that town or province, he acquires it, such as it is, with 
all its limitations and modifications. Ibid. § 199. 

In a condition resulting from a state of war, if property be seized 
under an erroneous supposition that it belongs to the enemy, it may 
be liberated by the proper authorities ; but no action can be main- 
tained, in a court of law, against the party who has taken it. In 
England no municipal court, whether of common law or of equity, 
can take cognizance of any questions arising out of hostile seizure. 
Le Caux vs. Eden, 2 Dougl. 573. So, if booty be taken under the 
color of military authority by an officer under the supposition that 
it is the property of a hostile State or of individuals which ought 
to be confiscated, no municipal court can judge of the propriety or 
impropriety of the seizure ; it can be judged of only by an autho- 
rity delegated by his Majesty, and by his Majesty ultimately, 
assisted by the Lords in Council. There are no direct decisions on 
such questions, because, as was stated by Lord Mansfield, in Lindo 
vs. Rodney, Dougl. 313, they are cases of rare occurrence. Le 
Caux vs. Eden, Dougl. 592. 

It is to be remembered that we are now examining this case upon 



392 PORT vs. UNITED STATES. 

the supposition that the allegations in the petition are true, and the 
general question is, whether, supposing them to be true, a proper 
case is presented for the taking of testimony. The United State3 
were in possession of a quantity of tobacco captured from the 
enemy during the war with Mexico. Under this general question, 
the first inquiry is, whether, when a person sells personal property 
in his possession, there is an implied warranty that he has a title 
to such property. 

In most of, if not all, the cases in this country, wherever the 
question has been raised, it has been held that in every sale of per- 
sonal property, there is an implied warranty of title. Some of the 
decisions to this effect are, Defreeze vs. Trumper, 1 Johns. 274; 
Bayard vs. Malcom, ibid. 469 ; Eew vs. Barber, 3 Cowen, 280 ; 
Case vs. Ball, 24 Wend. 102. In Vibbard vs. Johnson, 19 Johns. 
78, it is said : " There is no doubt that in every sale of a chattel 
for a sound price there is a tacit and implied warranty that the 
vendor is the owner, and has a fight to sell." In Coolidge vs. Brig- 
ham, 1 Mete. 551, the court said : " In contracts of sale, warranty 
is implied. The vendor is always understood to affirm that the 
property is his own. This implied affirmation renders him respon- 
sible, if the title is defective." In Boyd vs. Bopst, 2 Dall. 91, it 
was said by the court : " The possession of chattels is a strong in- 
ducement to believe that the possessor is the owner, and the act of 
selling them is such an affirmation of property, that on that circum- 
stance alone, if the fact should turn out otherwise, the value can 
be recovered from the seller." There are numerous other cases to 
the same effect, which need not be particularly adverted to for the 
present purpose. The same doctrine is stated in Story on Con- 
tracts, § 535, where numerous English cases are cited by the author 
in support of his position. 

In 1 Law Eeporter United States, 272, there is a careful and 
discriminating analysis of the decisions upon this point by Mr. Pike, 
of Arkansas, in which the writer comes to the conclusion that the 
law of England on this subject is like the civil law, and that there 
is an implied warranty, not of title, but of undisturbed possession 
and enjoyment. It is immaterial, in the present case, what is the 
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precise character of the implied warranty, whether it be one of 
title, or of peaceable possession only, because the United States 
were not only in possession and sold the property, but it has been 
taken from the possession of the purchaser, who is seeking to recover 
damages for the breach. 

In judicial sales, where property is sold by the marshal under an 
order of court, it is held that no warranty is implied. The Monte 
Attegre, 9 Wheat. 644. But this was not a judicial sale. It was 
simply a sale by the United States, acting through their officers in 
an enemy's country, of property in their possession, to which they 
claimed a title by the rights of war ; and we see no reason why 
they should stand in any better possession, in regard to property 
in their possession, than a private citizen. The sale was in obe- 
dience to an order from the commanding general to his military 
subordinate. We cannot regard the general as a court of law, or 
Captain Webster as an officer of a court ; for this would tend to 
confound all the distinctions that exist between a state of peace 
and a state of war in regard to the rights of property. 

If, then, there be nothing in the other facts in the case to alter 
or modify the conclusion, the claimant must be held to have esta- 
blished a right of action against the United States. 

But the counsel for the claimant puts his case upon still another 
ground. He contends that the tobacco belonged to the United 
States by the rights of war and of conquest, that they sold it to 
him, and then took it away from him, making him thereby liable in 
damages to his vendors. 

That, upon the facts stated in the petition, we must consider the 
tobacco as property captured in war by the army of the United 
States, we think there is no doubt. It was taken by an authority 
which, for the time being, was supreme. Mexico, so far as it was 
actually occupied by a competent military force, was, for the time, 
a conquered country. In the rights of conquest all ordinary civil 
jurisdiction and remedies were merged. In all that the command- 
ing officer did, so far as he was justified by the law of nations, he 
represented the country by whose authority he was in command of 
a military force. It was by this authority, under the law of nations, 
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that the tobacco must for the present be considered to have been 
captured, also that it was the property of the enemy. When cap- 
tured, it was not the private property of the captor, but it became 
the property of the sovereign, according to Vattel — in this coun- 
try, of the United States. The people, acting through the only 
agents who could, from the necessity of the case, be recognized — 
that is, the officers in command — sold it to the claimant, who paid 
the consideration for it. It then became his property, and, after 
such a sale and payment, the United States had no greater right to 
take the property into their possession, without indemnifying those 
who might have a claim to it, than any individual would have to 
take property from his vendee, on the ground that he had no right 
to sell it. 

It appears from the petition, that, after the sale of the tobacco, 
the petitioner was informed that it was claimed by a merchant of 
Puebla, by the name of Domerq, and that a board of inquiry was 
convened by order of General Lane, consisting of four officers of 
the army, for the purpose of examining into the matter, a majority 
of whom reported that the tobacco was not at the time of the sale 
the property of the United States, and they awarded the posses- 
sion and ownership thereof to Domerq, and that the consideration 
paid by the claimant should be returned to him, which was. accord- 
ingly done. Subsequently, upon its being reported to General Lane 
that the last buyer of the tobacco refused to give up the key of the 
store-house, an officer and a file of men forcibly seized and delivered 
the tobacco to Domerq. 

This must be considered as the act of the United States. It 
stands on the same ground with the sale of the tobacco. The 
United States, through their officers, were in the actual possession 
of the supreme civil and military authority. With such a respon- 
sibility upon him, the commanding officer must, ex necessitate, act 
with promptness and decision. In a state of war, where the ordi- 
nary tribunals are silent, a nation must expect to incur the risk of 
pecuniary liability for the acts of its officers in a foreign country, 
whose course of conduct must be determined by what seems best 
under existing circumstances. It would be unreasonable in the 
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extreme to require of military officers carrying on war abroad, 
placed in difficult and trying positions, either the experience or the 
legal skill that would enable them to appreciate the subtle distinc- 
tions 'which at home and in a time of peace are applied to the 
ascertainment of legal rights. It is a necessary consequence of a 
state of war, that the orders of the general can admit neither of 
argument nor resistance. It is the nation that carries on the war, 
and not the individual officer ; and it follows that the nation must 
be liable for the acts of such agents as it sees fit to employ in the 
prosecution of its object. 

Our conclusion is, that if the allegations in the petition are 
proved, the claimant is entitled to some damages from the United 
States. Whether the claimant is entitled to recover any sum 
beyond the consideration paid by him, by reason of his liability to 
subsequent vendees, is a question which can more conveniently be 
examined when all the evidence relating to damages is laid before 
us. At present, we shall merely order testimony to be taken. 



In the Surrogates Court of the City of Netv York. 

HUNT VS. MOOTEIE. 1 
In the matter of proving the last Will and Testament of Bekj. F. Hunt, deceased. 

1. When the decedent failed to declare to the subscribing witnesses that the paper 
which they were called to attest was his last will and testament, but simply 
acknowledged his signature, and requested them to sign at a particular place 
pointed out by him — Held, that this was not a valid testamentary declaration. 

2. The knowledge of the character of the instrument gained by the subscribing 
witnesses from looking at the attestation clause, does not constitute a testamentary 
declaration by the decedent, unless it was clearly obtained by his request or direc- 
tion, or at the least, his consent and privity. 

3. If anything is to be taken as substitution for an express declaration, it must be 
such an act as is clear and unequivocal, and as gives the basis of a necessary 
inference that the testator conveyed, intended to convey, and knew he had con- 
veyed to the minds of the witnesses, that he executed the paper as his last will 
and testament. 

1 We are indebted to the courtesy of Mr. Surrogate Bradford for this interesting 
case. 



